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MUNICIPALITIES: Third class city -may sell water to
PUBLIC SERVICE COMMISSION: other cities and to individuals beyond
WATER COMPANIES: i ts co~orate limits. Such city may
GAS COMPANIES: not own facilities beyond its cor-

porate limits to deliver such water.
Such sales are not subject to jurisdiction of Public Service Com-
mission. Third class city may not sell gas beyond its corporate
limits. This opinion does not apply to cities having combined
waterworks and sewerage syst~s which fall within the provisions
of Section 250.190, RSMo.

OPINION No.6
(AMENDED June 20, 1973)

This opinion should always be
~ccompanied byOp. No-:--~-;-lO/5/6l, Garret~.

FApril 27, 1967

Honorable Ronald M.
State Representative
Macon, Missouri

Belt (0

Dear Representative Belt:

Reference is made to your request for an official opinion
from this office raising certain questions in regard to the sale
of water or gas by a municipal water or gas utility owned and
operated by a third class city. Inasmuch as the law applicable
to municipally owned water utilities differs from the law appli-
cable to municipally owned gas utilities, the questions raised
by you have been restated for the purpose of logical treatment
and disposition. The restatement of the questions, a discussion
of the applicable law and conclusions by this office follow.

1. Maya third class city sell water to a fourth class city
or village for resale by the fourth class city or village to its

inhabitants?

Authority for a third class city to own and operate a public
utility for the purpose of supplying water to the inhabitants of
such city is found in Sections 88.633, 91.010, 91.090 and 91.450,
RSMo (All statutory references herein are to the Revised Statutes
of Missouri as amended unless otherwise specified). Similar
authority is conferred upon fourth class cities by Sections 88.773,
91.010, 91.090 and 9l.450. Authority for villages to own ~qd operate
a public utility for the pUEpose of supplying water to its inhabitants
is found in Sections 91.010 and 91.450. Therefore, the authority for
cities of the third class, cities of the fourth class and villages to
own and operate public utilities for the purpose of supplying water
to the inhabitants of such municipal corporations is clearly provided
for, by the statutes. '
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Honorable Ronald M Belt

"Any city in this state which owns and op-
erates a system of waterworks may, and is
hereby authorized and empowered, to supply
water from its waterworks to other munici-
pal corporations for their use and the use
of their inhabitants, and also to persons
and private corporations for use beyond
the corporate limits of such city, and to
enter into contracts therefor, for such
time, upon such terms and under such rules
and regulations as may be agreed upon by
the contracting parties."

The cited statute is applicable to the sales of water to cities
of the fourth class and villages by a public utility owned and operated
by a city of the third class. Such sales may be made for resale by
cities of the fourth class and villages to the inhabitants of such
municipal corporations.

The purchase of water by cities of the fourth class and villages
is authorized by Section 91.060 as follows:

"Any city, town or village in this state
having authority to maintain and operate
waterworks may procure water for that
purpose from any other city having a sys-
tem of waterworks, and to that end may
enter into a contract therefor with such
city having a system of waterworks; and
any city of this state having a water-
works system is hereby authorized and
empowered whenever it deems it expedient
to supply any other city, town or village
of this state in its vicinity with water
from its waterworks for such time and
upon such terms and under such rules and
regulations as it may deem proper."

However, it appears that the facilities for delivering the water
from the city limits of the city of the third class to the corporate
l~s of the city of the fourth class or village must be owned and
operated by the city or village being supplied. Section 91.070
authorizes a city, town or village which is being supplied with water
by another city to construct the necessary facilities to conduct the
water from the supplying city to the supplied city, town or village.
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Honorable Ronald M. Belt

In Taylor v. Dimmitt, 78 S.W.2d 841, the Supreme Court held that the
statutes applicable to the supply and sale of electricity by a munici-
pally owned utility to customers beyond the corporate limits of the
city do not authorize the city to construct facilities for the de-
livery of such electricity from the corporate limits of such city to
the customer. The Court noted that a city, town or village being sup-
lied with electricity by another city is authroized by Section
91.040 to own and operate facilities for delivering the electricity
from the supplying city, town or village. The Court applied the
maxim expressio unius est exclusio alterius and held that the supply-
ing city had no authority to own and operate transmission facilities
from its corporate limits to the supplied city, town or village.

Section 91.040, applicable to agreements between cities for a
supply of electricity, is substantially .identical with the provisions
of Section 91.070, applicable to agreements between cities for the
supply of water. By the authority of Taylor v. Dimmdtt, supra, it
must be concluded that a city supplying water to another city, town
or village does not have the authority to own and operate facilities
to conduct the supply of water to the city, town or village being
supplied.

2.
institution

Maya third class city sell water directly to a public
(public school) in a fourth class city?

Section 91.050 authorizes a city which owns and operates a
system of waterworks to supply water to other municipal corporations
for use beyond the corporate limits of such city. The Supreme Court
has construed school districts to be municipal corporations; Russell v.
Frank, 154 S.W.2d 63. Therefore, a third class city may sell water
directly to a public school located beyond the corporate limits of
such city. However, pursuant to Taylor v. Dimmitt, supra, as dis-
cussed under question 1, supra, the city may not own and operate
facilities for the delivery of water from its corporate limits to
a public school located beyond such corporate limits.

3. Maya third class city sell water directly to an individual
inhabitant of a fourth class city?

Section 91.050 provides that a city which owns and operates a
system of waterworks. is authorized to supply water to persons for use
beyond the corporate limits of such city. Similar authority is con-
ferred by Section 91.100. In Speas v. Kansas Ci~44 S.W.2d 108,
the Supreme Court held that a provision of the charter of Kansas-eity
permitting the city to supply water to nonresidents was not in viola-
tion of the Constitution and was lawful. In upholding the lawfulness

I
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Honorable Ronald M Belt

of this charter provision the Court noted with appr~val the provisions
of Section ~1.O50. Therefore, it must be concluded that a third class
city may sell water directly to an individual inhabitant of a fourth
class city. However, it should be noted that pursuant to the authority
of Taylor v. Dimmitt, supra" and the discussion thereof under question
1 above, the city may n~t construct facilities beyond its c~rporate
limits for the purpose ~f supplying an individual with water.

4. Maya third class city sell gas to a fourth class city or vil-
lage for resale by the fourth class city ::>r village to its inhabitants?

Sections 91.010 and 91.450 authorize all cities, t~wns and villages
t~ own and ~perate public utilities for the purpose of supplying gas to
the inhabitants of such cities, towns and villages. The ownership and
operation of gas works by cities of the third class is further provided
for by Section 88.613. Section 91.210 provides that the statutory pro-
visions applicable to the purchase of waterworks by cities, t~wns and
villages shall apply to the purchase of gas plants. .Therefore~ the
authority for cities of the third class~ cities of the fourth class and
villages to own and opera.te public utilities for the purpose of supply-
ing gas to the inhabitants of such municipal corporations is clearly
provided for by the statutes.

As noted in the discussion under question l~ supra~ the sale of
water by cit~es to other cities~ towns and villages is authorized by
Section 91.050 and such sales are pursuant to the provisions 9f Sec-
tions 91.06o~ 91.070 and 91.080. Substantially identical s.tatutory
provisions f~r the sale of electricity by a city to other c'ities

4towns and villages are found in Sections 91.020,91.030 and 91.0 O.
A search of the statutes fails t~ disclose any statutory authorization
for the sale of gas by a city to other cities, towns or villages.

Taylor v. Dlmmit~i. discussed the powers of a municipality as fOL-.
78 S.W.2d 1.c. ~3:lows,

"[2,3) The issue here does not involve the
supply of electricity for the lighting of the
streets of a city (an essential municipal, if
not government~l~ function) or the supply of
electricity t:> inhabitants of the city (essen-
tially a municipal function), but the right of
a city to erect an elec~c transmission line
to'supply electric service to nonresident con-
sumers. Even as to governmental functions,
M1ss:>uricities have or can exercise only such
powers as are conferred by express or implied
provisions of law; their charters being a
grant anQ not a 11mitati~n of power, subject
~o strict construction, with doubtful powers
resolved against the city. lIt is a general
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Honorable Ronald M. Belt

~nd undisputed proposition of law that a mu-
nlcipa.l c~rporati~n possesses and can exercise
the following powers, and no othe~s: (1)
Those granted in express words; (2) th~se
necessarily ~r fairly implied in, or incident
to, the powers expressly granted; (3) those
essential t~ the declared objects ~~d purposes
of the corporation--not simply c~nvenlent,
but 1~dispensable. Ar,y fair, reasona"cle
d~ubt concerning the existence of p~wer is
res~lved by the c~urts against the co~orati~n,
and the p~wer is denied. I (citati~ns) r

In finding that the cit:J'" of Shelbin8. did not have statut~ry
auth:)rity to c::>nstruct, maintain and operate an elctric transmission
line f:)r the purpose of furnishi!lg service to consumers outside its
corporate boundaries, the Court applied the maxim expressiQ unius est
exclusio alterius. This maxim, tQgether with principles enumerated
in regard to the powers of a municipal corp~raticn, leads this office
t:) the c:)nclusion that cities, includ.ing cities of the third class, do
not have the authority to gel: gas t::> a f:)urth class city :)r village
I-or resale by the !~:)urth class c;:.ty ::>r village t~ its inhabitants.
Sections 91.020 and 91.050 are sp~cific autn~rity f~r such sales :)f
electricity and water. No such specific auth:)rity is f::>und. ir. the
statutes in regard t::> the sale :)f gas. Such authority is not neces-
sarily or fairly implied in, Qr incide.lt t~, any express powers and
such authority is nQt essential to the declared objects and purposes
of a third class city. By specifica~ly granting auth::>rity for the
sales of electricity and water the conclusion is indicated that the
Legislature intended no such authorizati:)~ fQr the sales of gas.

In reaching this ~onclusion this office has taken into considera-
tion the provisions of Secti~n 70.220, which authorizes municipalities
to contract and co~perate t~get:.er f~r the planning, devel~pment, c~n-
structi~n, acquisiti~n or opera~i~n ~f any public impr~vement ~r fa-
cility ~r for a ~omm~n service. This secti~n applies ~nly if the sub-
ject and purposes of such contract or c~operative act1~n are within
the scope of the powers of such c-lanicipality. As noted ab~ve the ex-
clusi~n ~f authorizati=n for th~ sal~s of gas by a ~~~lcipality indi-
cates a legislative inte~t to wi~hhold such authorization. Further-
~ore, research by this office has rLot disc~ec cases ~hich would
support a c~nclusicn that the sa~es of gas by one city to an~ther
city, town ~r. village is \olithin the meaning of "public it:lprOvement"
or "cormnon service".

5. Maya. third class city sell gas directly t~ a public institu-
'tion (public schoo~) or to an individual inhabitant of ~ fourth class
city? 8
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Honorable Ronald M. Belt

This subparagraph was amended i~ 1917 by the addition of
i:lg proviso: Laws of 1917, page 433:

the follow-

I'provided, that r'l;)thi:13 c,:>ntained in this act
shall be corlstrued as c:'>flI~erring jurisdiction
upon the pub:ic service commission o'/er the
service or rates of any municipally o.wned wate~
plc?.nt ~r system in any city of this state, ex-
cept where such service ~r rates are f~r water
t':> be furnished ,:>r used beyond the corporatelimits of s~ch municipality; II

1917 remains unchAnged as 386..250"This section as amended i
7), RSMo.

Jurisdiction of: the Public Service Commissio!l over a municipally
owned water system which furnishes water t~ custcmers beyond the
c:)rp:) rate limits of such municipality is indicated by Section 386.250
(7). Such jurisdiction is a_ls~ indicated by the Supreme C:)urt in Pub-
lic Ser'lice CoIrl1-nission v. City .)f Kirk"locdJ 4 S.W.2d 773. In the cited
case the Court held that the C:)rnmission could not require a mtinicipa~ity
t',) obtain a certificate ',)f ~cnvenienCE and necessity to supply water to
persons and private c~rporatj.ons beyond its c:)rporate limits. In reach-
ing this conclusion the C',)urt n~ted that a municipality supplying water
beyond its corporate limits :'.:. sl.lb.ject to the supervision ',)f the Commis-
sion as to service and rates pursuant. to the statutory provision which
is n~w 386.250 (7). Ho\~everJ j.t is n~ted that the specific pr~visions
~I~ the Public Service Commiss~cn Ac~ in regard to service and rates,
viz Sections 58, 69, 70 and 71, incl'.lded the service and :!'ates f:)r gas~
electrical a.."1d. water. services s\.ipplied. by muni~lp~li ties (~he substance
of the referred sect~ons appeared as Sections 564" 5646~ ?647 and
5648, RSMo 1939, and appear as Se~tions 393.13JJ 393.l40~ 393.150 and
393.160, RSMo 1959). Such jurisdicti-.;n by the p\':'-:>lic Service C::>rlmis-
si~n is further indicated by the S.~preme Court in Speas v. Kansas City,
44 S.W.2d 108. In the cited case certain taxpayers in the City ::>f
Kansas City c~mplai:1ed, a.mong ot:.er things, that the city ,,,,as supply-
ing water t~ n~nresidents with the result of an inadequate supply of
water for the use of residents. The Court held that c::>mplain~s OI~
this chara~ter must first be heard by the Public ServiceComrnissio!l
and re~erred specifically to the pr~ions of wh~t i$ ~C\i Section
386.250 7 . .

H~wever, in City of C~lum'oia v. State Public Service C~i:-;D:ission,
43 S.W.2d 813~ the Ccurt construed Section 69 of the ~bllc Servic~
Commissi~n ~ct (Section 5646, RSMo, 1939, Secti~~ 393.140~ RSMo 19j9)
In the cited case residents ~f the City of Col~~bi~ had filed a c~m-
plaint ~lith the Public Servl:e C~umisslQn alleging that rate~ charged
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.oy the City of C::>lumbia for eJ e~tr.i.c service -..rere unfair. The Court
held that the stat'ut..'.r~' authorizations f'..>r t!'le Publi~ Service ~om-
mission to regulate the rates ar.d service of a r:lunicipally '.)wned
electric light plant \\'ere unc~n5tituti.:)na). becallse the ti tle ~I~ the
Act was insufficiel'.t t", include the sub:ect of l~'J.rl.i.cipally :)v..ned
ele~tric plarlts. I~.::.s :1~ted that the sectl.');.1S .-;.f the Act in regard
to the regulati':)n ~f r:'1unicipa1J.y :)wned ele-:t!"ic plants a!"e the same
secti".)1)s :)f the P.ct concerning the regula.ti~n .."f municipally ~\offied
" ater systems. The Cc~rt has ~ommented upon City of C':>lumbia v.
state Public Service CJrnmisoion, supra, to the effect that municipally
owned publ~(; utilities c:) not c~me within the regula.t1~n of the Public
Service Commlssl':)n Act~ State ex rel. U:'licn Electr.i.c Light &; P~\o:er C~..
v'. Public Service CO"~ission, 62 S.W. 2d 742; 1. c. 742, and State ex
rel. City of Si:.:est:")n v. fublic Service Commissi'..>n, e2 S.W.2d 105,
1.c. 110.

As n~ted ab~ve, Speas v. K~~$a5 City> sup~a> i~dicates that the
Public Service C~mmi5sion has jurisdiction over ser~'ice rendered to
r,Qnresidents ~:.. a muj"1icipally ~'wned water system. The Speas case .l3.S

pending decision in Division 2 ()f the Supreme Cvurt at the same tit:1e
that the City Qf Columbia case was penjing decision in Div1sio~ 1 of
the Supre~e Court. The deci~i::>n i:1 the Speas case was rendered on
October J, 1931, a.:1:1 a. M~ti~!'. f~r Rehearing was overruled on Decembe~
2., 1931. The decisi:-;n in the City of C:)lumbia case \-/as render.ed ';)!1
N';)vember 20, 1931. and i10 Motion fQr REheari.!1g was filed. TherefQre,
authority f';)r supervision by th~' Public Service C~mmissi';)n over a.
municipality supplying \~&ter bey~nd i~s corporate limits as indicated
by the Speas case is rendered doubtf~l by the City of Columbia case.

Alth~ugh the C~ty of Calumbia case ~'as decided i~ 1931, the'
specific reglJ.1a.t~ry p!'ovlsio~s of Sections 68,) 69, 70 and 71 of the
Pu~lic Service CQnunissiQ:l P.ct i:1 regard to jurisdiction by the Com-
;nissi:Jn over service and rates '.)f m'J.nicipally ~wned gas, electric
and water systems remained in the Revised Statutes of 1939 as SectiQns
5645, 5646,) 5647 and 5648. The 65~h General Asse~b1y revised the Mis-
s~"\lrl statutes in 1949. House Bill 2165 repeaJ.ed Sectil;ns 5645~ 5646,
5647 and 5648, RSM~ 1939, and reenacted these secti~ns eliminating
theretr~D\ regu1a.t:>ry J~risdicti~~ aver the service and rates of
~'~nicipally '~wned gas, electric ~~d water systems. (See Report o~
Revisi~n of Statutes~ 1949" Voluoe III, Errata tQ Appendix to Report
N~. 11, p. 5). Secti~n 5646 (7), RSMo 1939, related to municipally
ow~ed gas, electri~ and water ~ystems only, ~1d this paragraph was
eliminated froT:J the re-enacted section. Secti~n 5661~ RSM'.) J.939 (no,\'
Section 386.360), relating to a.cti~n by the Commission to enforce the
law ~r its oi'ders, was amended by HQuse Bill 2099 in 1949 by e.liminat-
ing there~r~m municipalities as one ~f the ent1tie6 against w~ich the
C~mmissi:>n was a.uthcrized to ta.:te acti~r. to enf~rce the law or its
orders. (See Report on Revision ~f Statutes, 1949, V~lum~ III, E14rata
t~ Appendix ~o RepQrt No. ll~ p. 5).
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Therefore, it appears that the statutory Revision Session of
the General Assembly in 1949 attempted to make necessary areendments
to conform the Public Service Commission statutes to the opinion. of
the Court in City of Columbia v. state Public Service Ccmm1ssionl
supra. It also seems clear that no specific statutory authorization
over the service and rates ~f mu~ic1pally owned ga3J electric and water
systems remained in the Public Service Commission s~bsequent to the
decision in the City ~f Colurn~~a case and subsequent to t~e Statutory
Revision Session of the General Assembly in 1949.

The only remaining provisic~; of the Public Se~vice ~~mmission
statutes which relates 1r! any wa.:1 to municipall~" owne.j water systems
is the general provision of Secti':)n 386.250 (7). As noted above~
Public Service Commission v. City of Kirkwo=.ds supra, and Speas v.
Kansas City~ supra, 1ndi~ate tr1C!.t this section confers jurisdiction
on the Commission over the service and ~ates of a m:l~lclpally owrled
water system rendered to cust~~;ars beyond tr:e ccrporate limits of a
municipa11ty. However~ these ~ases were decided p~~o~ to City of
Columbia v. State Public Servic::: Com.-n:ssion" supra, arId p:-ior to the
elimination of municipally o~~p.ed gas, e1ec~ric a~~ ~later ~}.stems
from the specific regulatory prc",risions of Secti:Jr,s 393.130~ 393.140,
393.150 and 393.160. Therefore, it does not appear t~at the gen~ral
provisions of Section 386.250 (7), standing al:Jne, subject the service
and rates of a ~unicipal1y ov.~ej wate~ system render~c tv customers
beyond the corporate limits ~f S'.1C~1 rnunicipal:!..-::~i" to the ~!lrlsdiction
of the Public Service Commiesi~~.

The conclusiorl above is s:.:p'C~rted ~J" the c:.~~i::1.c:.~ c::" t.ne Circuit
Court of Gvle County rendere1 ~~. ~ccmbe~ 1, 1956, !r. V~~l.~y Sewage
Company v. Public Service Cc~~ssion, Case No. 23159. r~ 1965 the
General Assembly amended Secti~~ 386.250, 1:~! addi;:g ~a:.!'ag-:'a;>h 9
which purported to extend the J~~isd:ction, supervistcr" pc~:e~s and
d~ties of the Public Serv~ce Co~1ss1~n tc the ser\'ices a~d ~ate5
of privately owned sewer syste~s. NorJe of the ~~her ~eg~1~tor1
sections of the Public Servic~ Ccmrn1esion stat~t2s were ~~ended t.~
include privately owned sewer syste~ls. Tt.e Court h~lj ~~!at a~y co~-
struct1on of the statute wh~~h g~a~~ed p~we~ to the ?~~11c Service
Commission to supervise# regulatc, o.versee or ~t~e~iee co~.trcl 1~
any manner or respect privately o.~~ed sewer syst.ems w~u1d constitute
an unconstitutional delegati.~n of legislati\re power to the Commission
in violation of Article III, Sectivn 1 o~ the Const~tutic~. This
office understands that no appeal from this decision was taken and
that the judgment therein is final. This office is in agreement with
the decision and is of the opinion that the reas~ning the~ein ap-
plies with equal force to Sect1On 386.250 7). --

CONCLUSIONS

A city of the third class which owns and operates a water system
may s~ll water to a city of the ~ourth class, to a village, to a

(J
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public school in a city of the fourth class and to an individual in-
habitant or a city or the fourth class. A city may not own and operate
facilities beyond its corporate limits to deliver water sold by it to
public or private cus~omers located beyond such corporate l~its.
Sales or water by a city to public or private customers located beyond
its corporate limits are not subject to the Jurisdiction of the Public
Service Commission. A city of the third class which owns and operates
a gas system may not sell gas to public or private customers located
beyond its corporate l~its. This opinion does not apply to cities
having combined waterworks and sewerage systems which tall within the
provisions of Section 250.190, RSMo.

The tcrego1ng opinion, which I hereby approve, was prepared by
my assistant, Thomas J. Downey.

Very truly yours,

NORMAN H. ANDERSON
Attorney General

I
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